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Preliminary Statement 

Tlmiiias JuHt‘ph Ciirroll, V'inceut McCIoskey, a/k/a 
“Mike", aiul William MeCloske.v, a/k/a “Billy” appeal from 
judgments uf conviction entered on January' 25tb, 1974, in 
the United States District Court for the Southern District 
of New York following a twelve day trial l)efore the 
Honorable Charles M. Metzuer, United States District 
Judge, and a jury. 

On September 11th, 1973, superseding Indictment 73 Cr. 
N55 was tiled in three counts, charging Carroll and Vincent 
McCloskey (hereinafter “Mike McCloskey”), as well us 
John Turner, a/k/a “Jack”, Chester Crawford, Paul Craw- 
ford, Terrence Dewey Myers, Oeoffrey Matthews Mann, and 
Hubert E. Hippy, a/k/a “Ripp”, with violating Sections 371, 
1111, 1114, and 2114, Title 18, United States Code. On 
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October 10th, 1973, Indictment 73 Or. 972 wa» 81ed charging 
William McCloskey (hereinafter “Billy McCloskey”) and 
Harry Johnson in the identical three counts for partici- 
pating in the same crimes.* *• Count One charged the 
defendants with unlawfully conspiring to rub a United 
(states mail truck and to jeopardize the lives of the |)ostaI 
employees in possession of the truck and its contents by 
the use of dangerous weaimns. Count Two charged the 
murder of William Hickey, the guard in the mail truck, 
while Count Three charged the assault on and wounding 
of Crawford I.,awrence, the driver of the mail truck, during 
the attempted robbery. 

The trial of Carroll, Mike McCloskey, Hilly McCloskey 
and Rippy began on December 10th, 1973. On December 
26th, 1973, the jury returned a verdict of guilty on all 
three counts ais to Carroll and both McCloskeys. Rippy 
was acquitted. •• 

• Indictment 73 Cr. 683, filed on June 14th, 1973, was super* 
seded by Indictment 73 Cr. 606, filed on June 19th, 1973, which 
made technical corrections in the charging language. Indictment 
73 Cr. 855, which merely deleted John Doe, a/k/a “Jack” and added 
John Turner, a/k/a “Jack” was joined with 73 Cr. 972 for trial on 
the government’s motion and the consent of all parties. 

*• On September 17th, 1973, Mann. Myers and Chester Craw- 
ford pleaded guilty to second degree murder, a leaser included 
offense of Count Two of Indictment 73 Cr. 866. Paul Crawford 
pleaded guilty to Count One, the conspiracy count. On September 
21st, 1973, Turner pleaded guilty to the conspiracy count and to 
assaulting a person in lawful custody of mail with the intent to 
steal the mail, a lesser included offense of Count Three of Indict- 
ment 73 Cr. 866. All five testified for the government at trial. 

On November 11th, 1973, Harry Johnson pleaded guilty to 
the conspiracy count of Indictment 73 Cr. 972. 

Prior to the government’s consenting to the guilty plea, Myers, 
Mann and Chester Crawford each signed a statement, in the form 
of a letter to their respective attorneys, that they understood that 
the government would take the position at the time of sentence that 
it considered the offense charged most serious and deserving of a 

[Footnote continued on following page] 
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On January 1974, the Court imposed the man- 

datory prison sentence provided by statute on Counts Two 
and Three as to the defendants Carroll, Mike McCloskey 
and Billy McCloskey — life imprisonment und twenty-five 
yeai-s. The Court also iinimsed a five year sentence on 
Count One and directed that all sentences be 8erve<l con- 
currently. The appellants are currently serving the sen- 
tences imposed.* 

Statement of Facts 
A. Government's Case 

(1) December, 1972, through March llth, 1973 

In Decemlier of 1972, Carroll, Mike McCloskey and 
Chester Crawford met with Carlton Boyd, James Dixon 
and Leon Uogers near Booth Btreet and Maiden Lane in 
Manhattan.** At that time, Boyd, who was to act as a 
gunman, was informed by Carroll and Mike McCloskey 
that the robbery of a Unite<l States mail truck was plan- 
ned, that the truck would be coming from a depository 
bank on Maiden Lane und would have money in it. There 
followeil subswiuent meetings in New York and in New- 
Jersey, some of whicli were attended by Billy McChwkey, 


very subeUntial term of imprisonment. (2648a-2648«. 2668a- 
2669a). “a" refers to pages in appellants’ joint appendix. 

* On January 8th, 1974, Myers and Mann were each sentenced 
to twenty-five years imprisonment: Turner was sentenced to ten 
years imprisonment on Count Three and five years on Count One, 
to be served concurrently. Harry Johnson was sentenced to four 
years imprisonment. Paul Crawford was sentenced to a prison 
term of two and a half years. Chester Crawford has not yet 
been seiitenced. 

** Boyd, Dixon and Rogers were named as unindicted co-con- 
spirators in a stipplenv'tilal bill of pariiculara filed by the Govern- 
ment on December llth, 197S. (136a). See, Rule 16(g), Federal 
Rules of Criminal Procedure. 
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at which pi'ci>aratioiiH fur the mail truck robbery were 
made. No actual attempt wuh made to rob the mail truck 
before Uoyd wuh urreated aud incarcerated oii other chargca 
on March 11th, 19711. (741-746a, 534a-539a, 1971a). 

(2) March 11»h, 1973 to April 5fh, 1973 

After Uoyd'a arrest, Carroll sought Chester Crawford’s 
uid in obtaining two black gun men whose “faces” would 
not be known to the authorities in New York. (1711a, 1716a- 
1717a, 172Ua-1722a).* On March 2Uth, Myers and Paul 
Crawford came to New York from Washington, D.C. aud 
met with Chester Crawford. Chester told Myers he was 
working for a syndicate which wanted to pull a hold up 
of a mail truck. They were in need of “new faces” from 
out of town because the people in the organization had 
“faces” which were known to the cuthorities. (544a, 761a- 
763a, 886a-889u). Myers called Mann in Washington and 
asked him to come to New York to assist in the robbery. 
(764a, 89Uu, 1252a-12S3a). 

Mauu arrived in New York on the afternoon of the 
next day. He met with Myers, Chester aud I’aul Craw- 
ford. The four of them went to a tavern in New Jersey 
where Carroll told Myei-s that he had been watching u 
mail truck for ulM)ut six months. The mail truck would 
be carrying a large amount of money and perhaps some 
negotiable bonds and registered mail. Carroll stated he 
hud someone who was able to “fence” anything of value 
that was on the ruck. (548n-550a, 764n-766a, 892a-898a, 
1722a-1725a). Bciorc the tlefeiidauts i>ermittod Myei-s and 


* It was the government's theory at trial that Carroll, Mike 
McCloskey, Billy McCloskey and Turner, all of whom are white, 
choae blacks by design, feeling that they could operate more safely 
and easily at the scene of the crime if the actual “robbers” were 
reported to be black. (338a). Chester Crawford, Boyd, Myers, 
Mann, Paul Crawford and Harry Johnson are all blacks. With 
Boyd incarcerated, the remaining white defendants sought to re- 
cruit “anonymous” faces through their contact. Chester Crawford. 
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Mann to join tbem in the heiat which Mike McCloskey 
aaid they had been planning for more than a year, they 
flrat wanted to teat them in n comparatively ainiple armed 
hold ap in New Jersey. 914a-915a, 1717a). Accordingly, on 
March 22nd, 1973, Myers and Mann aei*e<l f8200 from 
Uocco DiUiurgiu at gun point outside the Plasa National 
Bank in Secuucus, New Jersey. DiOiorgio had just cashed 
the payroll checks of the employees of the Werner Con- 
tinental Company. Co-conspirator Turner, a former em- 
ployee who was familiar with DiGiorgio’a routine, bad 
identifled him for Myers and Mann. (767a-772a, 918a-923a, 
1311a-131Ca, 1727a-1730a). 

On March 23rd, Myers, Mann and Paul Crawford went 
to Washington. (775a, 928a-931a, 1280a). On Monday, 
Mairh 26th, Myers and Mann returned to New York ac- 
companied by Harry Johnson. (560a, 932a-034a, 1281a- 
1282a).* 

On March 27th, and again on the 28th, Myers, Mann, 
Johnson and Chester Crawford met with Carroll, Tamer, 
Mike McCloskey and Billy McCloskey at Katz’ Delicates- 
sen on Houston Street in Manhattan, w’here further de- 
tails of the scheme were developed. At this time, Carroll 
stated that he had a station wagon which would l)e nse<l 
to stoj) the mail truck.** (562a-570a, 935a-940a, 1292a- 
1297a). 


*Mann and Myers were displeased with Paul Crawford and 
considered him to be unreliable. After their return to Washington 
on the 2Srd, Mann introduced Myers to Harry Johnson. He was 
then invited to join their team. (1279a, 9Sl-9S2a). 

**Thls sUtion wagon was rented from Econo-car of North 
Hudson. New Jersey by Eyleen Holder at the request of Mike 
McCloskey, her boyfriend. After it was returned, it was stolen 
by Mike McCloskey to be used in connection with the mail truck 
robbery. (1487a-1446a, 1462a-1466a, 1786a-17S8a, 1742a-1748a, GX 
82, 2687a-2689a). The car was subsequently left in a parking 
area in Pennsylvania because it was “hot" and, when found, it was 
towed to the rental agency from which it had been stolen. (679a, 
1862a-1868a, 1468a-1454a, GX 88, 34, 1761a, 2690a-2692a). ’‘GX" 
refers to government exhibits which were received in evidence at 
^be trial. 
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On March lJ9th, and again on March 30th, the cighh 
defendants met at Katz’ DelicatcHsen on Houston Street 
in Manhattan intending to i-ob the mail truck on that 
day. It was only the last minute interference of an inno- 
cent by stander or a chance i>olice car in the area which 
caused the defendants t ' temporarily abandon their plan. 
(571a-578a, 947a-951a, 1355a-1360a). 

Myers, Mann and Johnson returned to Washington on 
Friday, March 30th, only to return again to New York on 
Wednesday, April 4th, 1973. (1360a l362a, 951a-952a). 

(3) April 5th, 1973-The Robbery 

On April 5th, 1973, ('arroll. Turner, Mike McCloskey and 
Billy McCloskey again met with Myers, Mann, Chester Craw- 
ford and Harry Johnson at Katz’ Delicatessen on Houston 
Street in Manhattan. (586a-5S8a, 1301u-1363a, 1789a). From 
there, the eight defendants went to Feck’s Blip and Booth 
Street, (^roll and Billy McCloskey drove to the vicinity 
of the Federal Itcserve Bunk on Maiden Lane, observed the 
mail truck leaving and returned to the Peck’s Blip area 
where they iuformeil the others that the mail truck was on 
its way. 288a. 935a-957u, 1363u l364a, 1790a l793a, 1935a- 
1936a).* 

Chester Crawforti drove .Myers and Mann to the inter- 
section of Nassau and Beekman Btreets. From there, they 
walked buck on Beekman Street to William Street. (589a, 
955a-9.’)9a, 1364u-1366a, OX 2, 2532a). Harry Jcthnson was 
in the car with Chester Crawford. 956a). Johnson snd 
Chester CrawfonI were to pick Myers and Mann up ufter * 
the robbery. (1936a). 

* Upon arrival of the mail truck at Peck’s Slip, it stopped at 
a post office giving the defendants sufficient time to prepare their 
ambush. (878a). 
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At approximately 6:00 P.M., au unmarked van, driven 
by Mike McCloskey with Turner seated next to him, atopped 
at the intersection of William and Beekman Streets.* Pre- 
ceding the United States mail truck ou its assigned route 
McCloskey halted the van just as it passed Myers and 
Mann who were standing on either side of the street causing 
the mail truck to stop abruptly behind it. (959a-961a, 1366a, 
1796a). At that moment, Myers leapt to the passenger’s 
side, forced a gun through the half open window, and shot 
and killed the postal guard, William Hickey. (961a-962a, 
1360u, 1796a, 445a-448a, 453a-4S4a, 455a-450a, 464a-478a, 
(JX 5, 5a, 253ia-2548a ).** Crawford Lawrence, the driver of 
the mail truck, was wounded by the same bullet that killed 
Hickey. (380a). Mann then opened the door to the driver’s 
side and ordered Lawrence out of the truck. Holding I.aw- 
rence by the arm, Mann directed him towards the rear doors 
of the van. Mike McCloskey, having heard the shot, started 
to drive olT in the van as Mann approached it. Mann re- 
leased Lawrence to knock on the van door, and in that 
instant instant Lawrence broke away and ran for his life 
down \\ illiam Street. Mann fired four shots at Lawrence, 
piei-cing his clothing but not injuring him. (379a, 382a. 
1367a-1368a, GX 1).*** 


* Carroll, Mike McCloskey and Turner stole the van on March 
29th, 1978, from the Schwarts Yarn Company in North Bergen, 
New Jersey. (1871a, 1422a.l423a, 1761a-1763a, 1816a-1818a. 1887a- 
1889a, GX 80, 2684a). 

** Myers testified that the shooting was accidental. (961a- 
962a). 

*** Both Myers and Mann had received the pistols from Chester 
Crawford who sUted he had received them from Mike McCloskey. 
(1370a). Had the attempted robbery been successful, Turner would 
have left the van to drive the mail truck away while Mike McCloe- 
key would have driven the van with the guard and driver inside. 
(948a, 1936a). The mail truck was to be driven to a small pack- 
ing plant in Linden, New Jersey owned by a man named Larry 
Dalia. (1970a-1971a). The record is silent as to what would be- 
come of the guard and driver except that ether would have 
been used to knock them out. (666a), 
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The robbery aborted with the firing of uhota. (1796a). 
Mike McCloHkey drove the van to the iuterHeetiou of NasBau 
and Ueekniaii Ktreeta where Turner got out and boarded a 
New York City haa lu‘aded uptown. (1797a). Myers chased 
the van on foot and, catching it on Frankfort Street, 
threatened to kill Mike McCloskey iinless he waited for 
Mann, who was still pursuing the van on foot. (963a-964a, 
1368al369a, 1797al798a). 

That same evening the eight defendants met at a tavern 
in North Bergen, New Jersey, where Carroll cashed a check 
for flOO, giving some of that money to Myers, Mann and 
Johnson so that they might spend the night in a motel 
before returning to Washington the next day. (597a-598a, 
792a-793H, 1332a i:i33a, 1341a-1343u, 1378a l379a; OX 20, 
23, 2559a, 2564a). 

B. The Defense Cose 

None of the defendants testified or offered any evidence. 


ARGUMENT 
POINT I 

The charge to the jury was entirely 

correct. 

.\pi>ellants urge this Court to reverse their convictions 
alleging that the trial Court iinproi>erly charged the jury 
as to the law. The various arguments raised by the appel- 
lants are dealt with lielow; a review of the entire charge to 
the jury shows that it was entirely proi»er and correct 
(2172a-2206a).* 

* At the outset it should be noted that not a single challenge 
to the Court’s charge raised on appeal was made in the Court 
below. (2207a-2214a). Therefore, issues raised here must be 
tested against the standard of “plain error.” None approach that 
level. R. 80. 52(b), F.R.Cr.P. 
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The appellautK first argue that the Court erred in in- 
structing the jury that the only crime which they may find 
the defendants guilty of under Count Two of the indictment, 
was murder in the first degree. (Br. 10).* This argu- 
ment, that the t ourt erred when it did not charge the jury 
that it might find a defendant guilty of a lesser included 
offense on Count Two of the indictment, is without merit. 
(Br. 16-18). While the Court did not actually rule on the 
i-equest to give a lesser included offense charge, rpt Ktion of 
such a charge would have been entirely correct.** 

A lesser included offense charge is properly given only 
when the jury, on the evidence before it, could consistently 
find the defendant innocent of the greater offense but guilty 
of the lesser, that is, when there is a factual element of the 
greater crime in dispute. Fuller v. United 8tate», 407 P.2d 
1199, 1229 (D.C. Cir. 1968), cert, denied, 393 U.S. 1120 
(1969). Similarly, there must be sufficient evidence to 
sustain the conviction of the lesser offense. United States 
V. Marcey, 440 F.2d 281, 285 (D.C. Cir. 1971). The evi- 
dence at trial demonstrated no such disputed fact either as 
to Count Two or Count Three. 

i'-ount Two charges first degree murder, the killing of 
a postal guard with malice aforethought while be was 
performing his duties and during the perpetration or at- 
tempted perpetration of a robbery. “Malice aforethought” 


* “Br.” refers to pages in appellants’ brief. 

**The request was rejected because it was submitted to the 
Court in an improper form. Mike HcCloekey submitted 21 re- 
quests to the Court. (201a-236a). Three of those requests, nos. 
16 (221a-226a), 20 ( 232a-2S3a) and 21 (2S4a-236a), conUined 64 
separate items consisting of “a conglomeration of printed mate- 
rial cut out and pasted together.” (2016a-2019a). The Court 
properly refused to rule on a request of this type. The request 
relating to lesser included offenses appears as subdivision 9 of 
request 21. (286a). 
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is, by deOuitiou, au eleineut of murder, first or second 
degree, under the statute. 18 U.S.C. 1111. Therefore, had 
the juiy found a failure of proof on this element, it would 
have acquitted the defendant of any murder charge. In 
this case, a second degree murder verdict would have re- 
quired a finding by the jury that Hickey was a postal 
service guard who was killed by Myers with malice afore- 
thought while he was in the performance of his iK>Btal 
duties but not duriny the jterpetration or attempted per- 
petration of a robbery. Such a verdict would, obviously, 
fiy in the face of the evidence at trial. Nor could the 
trial evidence support a verdict of voluntary manslaughter, 
a killing committed ui>on a sudden quarrel or in the heat 
of passion, or involuntary manslaughter, a killing resul^ 
ing from an unlawful but not felonious act or a lawful 
act committe«l in an unlawful manner or viithout due 
caution and circumsiiection. 18 U.S.C. 1112. 

The appellants’ argument that a lesser included offense* 
charge should also have been given as to Count Three of 
the indictment is equally without merit. Count Three 
charged an assault on the driver of a postal truck while 
in custody of mail matter, with the intent to rob such 
mail matter, and with wounding and putting his life in 
jeopardy by use of a dangerous weapon in effecting and 
attempting to effect such robbery. 18 U.S.C. 2114. .V 
verdict on a lesser included offense would negate the charge* 
of wounding and putting the life of the driver in jeopardy 
by use of a dangerous weapon. On the evidence befoi-e* 
It, however, the jury could not have found that Crawford 
I.,nwrencc, the driver, was assaulted without finding the 
gi-eater offense since the only assault in the record is by 
gun shot. 
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lu fact, for the Court to give such a charge would have 
been error. Cf, United States v, Hamry, 457 Fl’d 471 
(2d Cir. 1972).* 

.\pi)ellaiits, without citing • dngle authority, attack the 
“alternate theory” charge given by the Court. (Br. 11-16, 
20-22, 23la). The Court charged that the jury might find 
u defendant guilty of ('ounts Two and Three of the indict- 
ment if it found that he either aided and abetted the com- 
luiKsiou of that crime or that the crime was committed in 
furtherance of a conspiracy of which the defendant was a 
nieml)er and was an act forseeuble by the defendant. The 
charge as given was entirely proper. (2187a-2193a). 18 

U.S.C. 2. United Staten v. Pinkei-ton, 328 U.8. 640 at 645, 
N.6. (1946); United States v. Edwards, 366 F.2d 853, 869 
(2d Cir. 1966), vert, denied sub nom Purness v. United 
States, 386 U.8. 919 (1967). United States v. Umans, 36S 
F.2d 725, 727-728 (2d Cir. 1966), cert, dismissed, 389 U.8. 
80 (1967); United States v. Peoni, 100 F.2d 401, 402 (2d 
Cir. 1938) ; (Hand, J.). 

Although a|i|Hdlants' M|K>ciflc claim of error by the Court 
is fur from clear, they apparently argue that the jury was 


* Appellants' contention that the government is somehow 
estopped from denying error on this point because it has consented 
to pleas to lesser included offenses on both Counts Two and Three 
from other defendants overlooks the fact that the defendants 
who pled guilty to a leaser included offense never went to trial 
and, therefore, no evidence was presented at a trial against them 
which would render the plea improper. In any event, the govern- 
ment is free to accept a guilty plea from one defendant to part 
of an indictment and to try the entire indictment as returned by 
the grand jury against other defendants. The government’s aim 
is to see that substantial justice is done by convicting the guilty 
while leaving to the Court sufficient statutory penalties so that it 
might be able to properly exercise its discretion in light of the 
crime. The record indicates that the government was able to 
fulfill that role in this case. 
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re<)uirod tu tiiid tbo ilefeiuIuiitH had the Haiue inteut aa 
Myera, the man who actually pulleil the trigger. (Br. 13, 
22). This is aiiuply not the iaw. Having embarked on a 
l»lan to commit robbery — the euaeuce of which is ‘your 
mouey or your life’ — all parties to the agreement are e<iually 
resimnsible in the eyes of the law if in the furtherance of 
the roblicry a man is killed. Boyd v. United Btatee, 142 
U.8. 430, 43U-456 (1891); Shockley v. United Btatea, 166 
F.2d 704, 715 (9th Cir 1948); Set*, also; United states v. 
Oreer, 467 F.2d 1064, 1069 n. 4, (7th Cir. 1972), cert, 
denied, 410 U.8. 929 (1973).* 

.\pi>ellants also incorrectly claim that it was error for 
the ('ourt to charge, as to Count Three of the indictment, 
that the jury need only find that cither Myers or Mann 
wouiidetl or place*! the life of Crawford I.iawrence, the mail 
truck driver, in jeopardy by use of a dangerous weapon. 
(Br. 19-20). The court proi)erly charged in the disjunctive 
and the government neetl only prove a single substantive 
violation of the law. United States v. Aatolas, 487 F.2d 
275 (2d Cir. 1973); United Statea v. Conti, 361 F.2d 153 


* Appellants contend it was reversible error for the govern- 
ment to fail to include a citation to Section 371, Title 18, United 
States Code after the second count, the murder count, in the in- 
dictment and then to request a charge to the Jury that a 
co-conspirator may be liable for substantive crimes committed 
by another co-conspirator. The contention is legally erroneous. 
Criminal co-venturers are liable for the crimes committed by their 
brethren in furtherance of the joint venture under principles of 
agency, not conspiracy law, and the presence of a reference in 
the statute the indictment to conspiracy is unnecessary to the 
finding of vicarious liability. United States V. AUondo, 486 F.2d 
1889, 1846-1347, (2d Cir. 1973). 
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(2d (Mr. vatutotl on other grounds, 390 U.8. 204 

(19(>8).* 

The Court also properly charged that Va8«|uez, Johnnon 
and Dalia were not under the control of either the goveni- 
nient or the defendants, and that since the witnesses were 
available to both sides, but were called by neither, the jury 
might infer anything it wished, or draw no inference at 
all. (Br. 21), United States v. Ploof, 464 F.2d 116 (2d 
Cir. 1972), cert, denied sub twm Oodin v. United States, 409 
U.8. 952 (1972) ; United States v. Tyers, 487 F.2d 828 ( 2d 
Cir. 1973). (2203a-2204a). These witnesses were not incar- 
cerated and appellants make no showing they were pecu- 
liarly within the government’s control. The Court offered 
the subpoena ])ower to the appellants and the government 
offered to subpoena any witness Mike McCloskey desired.** 

Appellants frivolously argue that the Court’s statement 
to the jury that the evidence submitted at trial subject to 


* The proof that Crawford Lawrence was wounded and his 
life jeopardized is overwhelming. However, the appellants also 
•claim error in that the court failed to charge the jury must 
find that a .32 calibre revolver was used to wound and put the 
life of Crawford Lawrence in jeopardy, and that the government’s 
proof was at fatal variance with the indictment returned by the 
grand jury. (Br. 19). Although the indictment chargee a .82 
calibre revolver was used and the evidence shows Lawrence was 
wounded by a .38 calibre revolver and shot at with a weapon 
of unknown calibre, any variance of proof is hardly prejudicial. 
It should also be noted that some four months before the trial, 
the government, in its Bill of Particulars, stated two weapons 
were used against Crawford Lawrence, a .38 and a .82 calibre 
revolver. 

**It should be noted that on December 12th, the third day 
of trial, the government turned over to defense counsel a state- 
ment taken from Maria Vasquez. (671a). The statement amounted 
to a denial of any knowledge of events underlying the crimes 
charged. To this extent it may have been inconsistent with 
Chester Crawford’s testimony that he used her telephone during 
the conspiracy. (584a). At no time during the trial, however, did 
any of the defendants use this fact to impeach Chester Crawford's 
testimony. 
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cuiiuectiuu could Ik? couMideml by the jury “to the effect 
that you give it cretlence in weighing the guilt or inuocence 
of u defendant,’’ wuh prejudicial because it, in effect, 
allowed the jury not the Court to connect it. (Br. 22). Of 
course, it is the (’ourt that is re<|uire<l to rule on the ad- 
luisHibility of stateiueuts of co-conspirators which have been 
rcceivetl subject to counection during the trial us well as 
to the nduiissibility of testimony admitted out of order or 
for some other reason not immediately relevant. (Br. 22). 
See, United States v. Ocaney, 417 F.2d 1116 (2d Cir.), cert, 
denied sub nom Lynch v. United States, 397 U.8. 1028 
(1969). This instruction in no way gave the impression 
that the jury was to usurp the power of the Court; rather 
it simply informed the jury that, such evidence having been 
received, the jurj- could give it such weight as it deemed 
appropriate. (2183a). 

.\ppellunts claim error in that the Court did not charge 
preme<litHtion as an element of the crime charge<I in 
Count Two of the indictment. (Br. 16, 21). “Premedita- 
tion” is not an element of flrst degree murder if the killing 
is committed in the perpetration or attempted perpetration 
of a roblR*ry. 18 U.8.C. 1111. 

Finally, appellants claim the Court erred in failing to 
give certain charges which were miuested. (Br. 21-22 ).* 
X review of the errors ullege<l shows that this claim is 
without merit. lte<iuest No. 16 was withdrawn by counsel 
fur Mike McCloskey and is therefore not considered here. 
(2018ul. All of the other mpiests were denied except as 
charged. (2016a-2018a). 

The Court |Miiuted out that .McCloskey Bequest No. 1 
cuncernetl informants and that none were involved in the 
trial of this case. (2016u).** The Court did give a standard 

* Mike McCloskey Requests to Charge nos. 1 (201a), 4 (204a), 
14(220a), 16(226a) and 19(2Sla). 

** Turner had been an informant for the Federal Bureau 
of Investigation but did not act in that capacity in this case. 
(1705a-1706a). 
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charge on the (entiinony of occoiupIiceB. (2ig9a-2200a). 
Ue(|ue8t Xo. 4 wus given in Bubatance by the Court, that 
i», evidence that a witneBB has been convicted of a felony 
may be coneidered by the jury in aBBesaing that witneas’ 
credibility. (2201a). The Court refused to give Request 
Xo. 14, which Bought a charge (hat the jury need not 
accept teBtinioiiy even though it may l)e neither contra- 
dicted nor impeache<l ; nor was Request No. 19 given, which 
sought a charge that the jury nmy not convict the de- 
fendant .Mike McCloskey unless it found beyond a reason- 
able doubt that he personally kille<l Hickey. Bimply stated, 
Iteqiiest Xo. 14 was clearly uiineceBsary while Request No. 
19, as already indicate<l, misstutes the law. 

POINT II 

Evidence of crimes not charged in the indictment 
was properly admitted at trial. 

Appellants urge (Hr. 30-32, 34-36) that evidence of (1) 
an armed roblwry in 8ec-aucus, New Jersey, and (2) the 
theft of a station wagon and (3) the van used in the 
robl>ery itself was unduly prejudicial and was improperly 
admitted at trial. Although appellants allege error predi- 
cate<l iipon their “surprise” at trial,* as well as the 
prejudicial effect of the testimony, they fail to demon- 
strate any impropriety. In fact the evidence was properly 
admitted at trial on the theory that it constituted an 
integral part of the defendants’ larger criminal venture 


* The record reveals that, although “surprised”, appellants 
at no time moved for a continuance. 


16 


without which a full uud uudvrstandiug of the 

crimeH charged would uot have been poswible.* 

Appel lautB correctly note that the three incideiitM iu 
dinpute are not properly “HiiiiMar acts” offered to prove 
criminal intent. (Hr. 35). Rather, the government’s theory 
at all times was that they were in fact “part and parcel” 
of the crime charge<l. L'nitcd Staten v. Deaton, 381 F.2d 
114, 118 (2d Cir. 19G7). The evidence relating to the 
Secaucus hold-up, the station wagon and the van was 
substantially relevant to material issues at trial. Indis- 
]>utahly it Imre upon “the organization and structure of 
the conspiracy as well as the individual role played by 
each conspirator. ...” L'nited States v. Statder, 336 F.2d 
326, 329 (2d (’ir.), rert. denied, 380 U.S. 945 (1966); 
United Staten v. MiUer, 478 F.2d 1315, 1318 (2d Cir. 
1973), cert, denied, 414 I^S. 851 (1973); C.f. United 
States v. Cohen, 489 F.2d 945 (2d Cir. 1973). Far 
from Imiiig offere<l to show the defendants’ criminal 
character and dis])UHition, it presented the very means 
by which the con8i)iracy was to be executed. To ex- 
clude this evidence would have l>een to exclude coin- 
|H>lling proof of the very crimes charged in the indictment. 
•Vny undue jirejudice was eliminated by the Court’s en- 
tirely appropriate cautionary charge. (220,3a). The govern- 
ment cannot be blamisl for introducing those* means chosen 

* Citing this evidence, appellants claim their motion for a 
Bill of Particulars seeking ^li overt acts committed in further- 
ance of the conspiracy (2327a) was improperly denied. (2382a). 
This argument is without merit. Just as the government is not 
required to include in conspiracy indictments notations of every 
overt act of which it has information, it is not required to make 
discoverable all the evidence of conspiracy it possesses that could 
technically be deemed to constitute “overt acts”. Cf. United 
States v. Lebron, 222 F.2d 531, (2d Cir. 1965), eert. denied, 350 
I’.S. 876 (1966); United States v. McCarthy, 292 F. Supp. 937 
(S.D.N.Y. 1968). Clearly the trial judge did not abuse his dis- 
cretion under 7(f), F.R. Cr. P. Similarly he properly denied ap- 
pellant’s motion (151a) to exclude from evidence testimony re- 
lating to the Secaucus armed robbery. (624a). 
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by the defendants to cari-y out their criuiiiial ends just 
bei'ause they were in theiuHelvet) erimiual. Clearly, the 
defendants chose to test their “gunmen” in Secaiicus to 
minimiEe the chances of failure in New York. The testi- 
mony pertaining to the use of stolen vehicles, nsetl 
so as to retain anonymity, is similarly relevant. The de- 
fendants cannot now l>e heard to complain that the exposure 
of these methods should not have been i)crmitted by the 
court below. 

Finally, api)elluntH appear to argue (Hr. 76-77) that be- 
cause Hilly McCloskey was not present during the com- 
mission of any of these three prior criminal acts, their 
udmission was unduly prejudicial as to him. The law is to 
the contrary. The issue is not was Hilly present, but was 
he a nieml>er of the conspiracy as de6ne<l by the prior 
criminal acts. “Thus the acts of others not involving the 
defendant directly may c<»me in against him merely to 
show the existence of a conspiracy, with which he is to 
lie linke<l by quite separate proof.” Vnited dtata v. 
Costello, 332 F.'ld 848, 854 (2d Cir. 1965), vacate<l on 
other grounds, 390 U.P. 30, 201 (1968). 

j POINT III 

The Court's refusal to grant a continuance re- 
quested by Mike McCloskey was entirely proper. 

j 

I Mike McCloskey 's claim (Hr. 39-45) that the Court 

1 erml when it refus<‘d to grant his request for a continu- 

I unce, made December 5th, five days before trial, is without 

I merit. 

I' 

jj The decision whether to grant a continuance rests 

f within the sound discretion of the trial judge, the sole 

[ requirement bidng that the decision be reasonable. United 

States V. Rosenthal, 470 F.2d 837 (2d Cir. 1972), cert. 

1 denied, 412 U.R. 900 (1973). Considering all of the facts 
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of u particulai* tune, leveisal should be required only 
when the denial is so arbitrary as to violate due process. 
Ungar v. Sarafite, 376 U.8. 575 (19G4).* A review of 
the underlying facts demonstrates conclusively, not only 
(hat the Court’s decision was entirely reasonable, but that 
it was mandated by the circumstances facing the Court.** 

The indictment filed on June 14th, 1973, was, for all 
practical purimses, the charge on which McCloskey was 
tried si.x months later.*** Donald Hopper, Esq., first ap- 
peared on Mike McCloskey’s Whalf on June 19th, 1973. 
( 2660a-2(>G6a ) . The Court was prepared to trj* the case 
in July or August but scheduled it for September 11th 
to acconiinodate the trial schedules of the various defense 
counsel. (2667a-2693a). Hopper acquiesced in this ar- 
rangement and along with other counsel, made extensive pre- 
trial discovery motions which were decided by the Court on 
August 8th, 1973, in a memorandum opinion. (2324a- 


*ThiB is a review of a State Court case. We would argue 
however, that even under the supervisory power of this Court a 
similar standard should be applied. 

** The Court filed a memorandum opinion denying McCloskey’s 
motion for a continuance. Facta set forth here are based on that 
opinion except where citation is given. Op. unpub. 12/22/78 
(Metzner, J.). 

•** Indictment 73 Cr. 683 ( 2267a-2259a). Indictment 78 Cr. 
606 ( 2272a-2274a) filed five days later made the following changes : 

Count One, H 2a added ", . . to wit, from a United States 
Mail Truck. . . 

Count Two, added , . with malice aforethought . , 

", . . murder” to . , murder and kill.” 

Count Three, no change. 

Indictment 73 Cr. 855, filed September 11th, is identical to 
Indictment 73 Cr. 606 except that JOHN TURNER a/k/a “Jack" 
is substituted throughout for JOHN DOE a/k/a “Jack”. This 
came as no surprise to the defendanU since JOHN DOE was iden- 
tified as Turner in the Government's Bill of Particulars filed in 
August. 


i 
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2333a).* On the next day Jay Goldberg, Esq. substituted 
as counsel for Mike McCloskey. (2382a-2385a). 

On August 6th, 1973, the Court adjourned the trial to 
September 17th at the request of Mr. Goldberg. (2705a- 
2739a). Mr. Goldberg made several more motions on 
l)ehalf of Mike McCloskey which were decided by the 
Court. (2344a-2349a, 2393a, 2387a-2391a, 2402a-2406a, 

2407a). On September 17th, the trial was again adjourned, 
in part bei-ause the Court found it necessary to commit 
Mike McCloskey for psychiatric examination. (2806a- 
2862a). It subsequently developed that this delay was 
caused by a feigned mental illness.** Carroll and Rippy, 
who were incarcerated in June, remained in jail.*** On 
October 23rd, the Court scheduled a trial date on Novem- 
lier 26th. This date was subsequently adjourned until 
December 10th. In the interim Mike McCloskey’s attor- 
ney, Mr. Goldberg, had commenced a trial in Octol>er 
which appeared likely not to end until January, 1974 
or later. 

Judge Mctsuer’s own trial sche<lule included two crimi- 
nal trials exi)ected to last eight weeks each commencing 
in January, 1974 and involving a total of 3.5 defendants 

* These motions, which were returnable on July 27th, 1978 
were addressed to Indictment 73 Cr. 606. 

** In early September, 1978, McCloskey’s attorney requested 
a psychiatric examination and a few days later requested a second 
examination. (2426a-2427a, 2428a-2430a) . Reports by Drs. Abra- 
hamsen (48a) and Portnoy (60a), who were appointed by the 
Court, stated Mike McCloskey was deliberately faking mental ill- 
ness but Dr. Portnoy felt a longer period of observation was re- 
quired for him to give a definite opinion. The report from the 
Federal Medical Onter at Springfield, Missouri stated that Mike 
McCloskey had freely admitted he was faking and had attempted 
to conceal his true mental condition. (88a). 

*** Rippy was serving a sentence imposed by the Federal Court 
in the District of Columbia. Carroll, however, was in jail await- 
ing trial in lieu of 1200,000 bail. Billy Mc(3oskey remained 
at large on bail until ordered remanded by the Ck>urt after the 
return of the verdict. 
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uud lio attorneys. (2867a, 2898a). Accordingly, on Nov- 
ember 19th, the Court informed Mr. Goldberg, and on 
November 20th, the defendant himself, that new counsel 
would have to be obtained since Mr. Goldberg could not 
try the case in December or early January and because 
the Court’s sche<lHle did not i)ermit an adjournment ex- 
cept to the late spring of 1974, which was clearly not 
acceptable U-cause co-defendants were in jail awaiting 
trial. (2889a-2;)20u). 

Goldlierg represented to the Court that Mike McCloskey 
hud insnfHcient funds to retain new counsel and on Nov- 
ember 27th, after confirming this fact with the defendant 
himself, the Court appointed Edward Panzer, Esq. who 
stated he would lie prejiared for trial on Decemlier 10th, 
1973.* (2921a-2923a). On Noveml)er 30th, McCloskey’s 
family contacte<l John F. Martin, E8(|. and he was sub- 
stituted for Panzer on the express understanding that he 
would be prepared to try the case on Decemlier 10th, 
1973.** Martin’s suhsiMiuent motion for a continuance was 
properly denied. (270Ga-2805a). 

Mike McCloskey also claims that the failure to grant 
Ji continuance resulted in depriving him of effective as- 

• Panzer was familiar with the case because he had originally 
been appointed by the Court to represent Rippy. Since his 
schedule did not permit him to try the case in early September 
he was relieved. He represented Rippy only for the purpose of 
the plea of not guilty and bail. (2671a, 2678a-2679a, 2682a. 
2686a-2686a). After he was appointed, he spent a part of two 
days in the United SUtes Attorney’s Office preparing himself for 
trial. (2786a). 

**A reading of the transcripts of December Srd and 4th 
shows that Martin consciously avoided making a statement to the 
effect that he accepted and would be ready. (2766a-2759a, 2926a- 
2932a). However, the Court clearly understood this to be a 
condition precedent to his substitution as counsel and Martin 
should not now be hear to argue that he made no such agree- 
ment. If he had simply refused, the Court could have allowed 
him to sit in with Mr, Panzer who was prepared. (2761a-2763a). 
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Hiatance of couum-I in violation of bU rights under the 
Sixth Anienduieiit. Of course, this requires a showing hv 
McCloskey of representation “so woefully inadequate as 
to shock the conscience of the Ck>art and make the pro- 
ceedings a farce and a mockery of Justice.” Vniied Staten v. 
Currier, 406 P.2d 1039, 1043 (2d Cir. 1969), cert, denied, 
395 U.8. 914 (1969) quoting United States v. Wight, 176 
F.2d 376, 379 (2d CHr. 1949), cert, denied, 338 U.S. 960 
(1960). Counsel on appeal does not make this claim nor 
could he. Cross -examination of the government witnesses 
l>y all four defendants on trial was extensive. None pre- 
sented a defense of his own.* McCIoskey does not now 
claim to have a defense. 

Mike McCIoskey fntlher argues that he was not able 
to prepare for trial in the time allotted — December 3 to 
December 10. Bnt as already indicated, Mr. Martin was 
substituted only with the understanding that be could 
lie prepared for trial. In any event, the defendant does 
not state how be was prejudiced but simply claims “in- 
herent prejudice.” (Dr. 45). It should be noted that the 
tirst day Mr. Martin appeared, the government gave his 
associate, Mr. Carey, complete access to its file on the case 
and offered to make copies available of any papers which 
McCIoskey did not have in the Goldberg file, which be re- 
ceived on Decenil)er 6th. Mr. Carey spent over two hours 
in the United States Attorney’s OlHce on that day, review- 
ing this file. Martin also had a research assistant and three 
secietaries working for him during this period of time. 
(2774a, 2784a, 2787a-2788a). In short, defendant’s claim 
that his counsel was inade(|uately prepared is mere wish- 
ful thinking. 

* Mr. Goldberg, who of the four defense counsel to repre- 
sented Mike McCIoskey did so for the longest period of time prior 
to trial, stated to the Court he was prepared for trial, that he 
spent a consideraule number of hours on the case, that he had 
spoken to the family, and that the defendant would neither take 
the stand nor call witnesses in his behalf. (2876a-2877a). 
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POINT IV 

Mike MeCloske/s statement was properly ad- 
mitted into evidence without a hearing. 

The appellant Mike McCIoskey claima (lir. 46-47) the 
udiulHsiun of hia statemeutH, made on November 23rd, 1973 
to a Poatal lnM{>ector, without a full hearing, waa reverai- 
ble error. This argument lacka merit. On November 21 at, 
1973, Mike MeCloakey went to the office of the United 
iStatea Attorney accompanied by hia attorney Jay Gold- 
berg and indicated that he would agree to plead guilty to 
leaa than the entire indictment.* The government agreed to 
conaent to a plea to aecond dgree murder upon the con- 
dition that Mike McCloakey would, through hit attorney, 
make a full and complete atatement of thoae criminal ac- 
ti>*itiea about which he could either teatify or give infor- 
mation, and that the Oovernment, if aatiafled that auch a 
repreaenUtion waa full and complete, might elicit aucli 
testimony before a grand jury. Only then, would the 
Government conaent to the plea. If, on the other hand, 
the Government found that the defendant was not frank 
and truthful, it would not consent to a guilty plea to less 
than the entire indictment and would, nevertheless, use 
what it had learneil against the defendant at any future 
trial. (2788a-2789a). This proposal was agreeable to lM>tli 
A jke McCIoskey and hia counsel, except that Goldberg 
Huggeate<l, and McCIoskey agreed, that the defendant, in 
the absence of hia attorney, should speak directly to the 
government attorney. (2790a). 

On Novenilier 23rtl, pui'snant to this agreement, McClos- 
key was interviewed by the Assistant United States Attor- 

* On November 27th. after the Court waa advised that in fact 
there would be no guilty plea, Mr. Goldberg waa relieved and 
Mr. Panxer waa appointed under the Criminal Justice Act (2921a- 
292ba). 
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ney in charge of the case in the presence of two Postal 
Inspectors and in his attorney's absence McCloskey made 
statements at this time concerning the disposition of the 
expected proceeds and the length of time he had been 
planning the robber)’. (2790a-2791a). These statements 
were admitted against him at trial. (1970a-1971a). Mc- 
Closkey, however, refused to discuss offenses not within 
the investigatoi'y jurisdiction of the Postal Service with 
Postal Inspectors. Instead, he retiuestcd the presence of 
Special Agent William Kelly, Federal Bureau of Investi- 
gation. 

On November 2t>th, Kelly and the Assistant United 
States Attorney in charge of the case interviewed McClos- 
key in the absence of his counsel. The three days between 
inter\iewK were used to collect infoi’mation in the govern- 
ment hies relevant to the known and suspected criminal 
activity of Mike McCloskey. 

On this day, Mike McCloskey signed a statement setting 
forth his understanding of his agreement with the gov- 
ernment, stating that it was signed in the absence of but 
with the full knowle<lge and consent of bis attorney, and 
that if the (Government found his statements to he less 
than complete and truthful be knew that whatever he 
said could lie used against him. This agreement was read 
to Mr. Goldberg on the telephone liefore McCloskey signed 
it. Mr. Goldberg concurred in it as representing the un- 
derstanding reached, stating it was not necessary’ for him 
to he present when McCloskey signed it. 

McCloskey was not interviewed on November 26th until 
after this agreement was signed. On the liasis of the 
information supplied at that time, the Government refused 
to consent to a guilty plea to less than the indictment. 
(2791a-2792a, see also, 241a-247a). 
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Immediately before trial the defendant Mike McCloakey 
moved for a full bearing and auppresaion of these state- 
ments. This motion was denied by the Court. The Court 
found these statements to be completely voluntary and to 
have been made at a time when the defendant was ade- 
quately represented by counsel. Op. un]>ub. 12/22/7.‘l 
(Metzuer, •/.). 

The Court's ruling was entirely cori-ect. The defen- 
dant did not dispute any fact at he hearing on this motion 
held on I)eceml>er 8th, 1973, nor does he dispute any fact 
now. Since there was no showing of involuntariness, theic 
was no reason for the Court to have a full hearing.* 

Appellant raises two further contentions to support his 
claim that his statement was improperly admitted at trial, 
that he was drugged at the time and that the govern- 
ment improperly force<l his coofieration by holding out a 
lesser plea for his brother, Billy Mcf'loskey. These argu- 
ments are unsupported by the record. In the first place, 
the suggestion that the defendant may have lieen under 
the influence of a drug is made for the very first time 
on appeal and is without any support in the record. The 
record reflects only that McCloskey was injected with 
sodium amyetal on Noveinlier 12th, 1973— some 11 days 
l)efore he made his statement to the government— for the 
purpose of conducting a psychiatric examination ordered 
by the Court and not objected to by the defendant. (83a, 
2840a-2842a). Nor did the (lovernment ever offer to allow the 

* Simply stated defendants reliance on Jaekton V. Denno. 
378 U.S. 368 (1963) is misplaced because the voluntariness of 
Mike McCloskey’s confession was never really disputed. Miranda 
V. Arixona. 384 U.S. 436 (1966) does not apply here since 
McCloskey was represented by counsel and in full awareness 
of his rights. Nor does Mastiah v. United Statee, 377 U.S. 201 
(1964) apply since counsel not only was aware of the nature 
of the inquiry but advised it and absented himself with his 
client’s consent. 


f 
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defeudant Billy McCloskey to plead to a leaaer offense 
oniy if Mike MctMoskey cooperated with the Government. 
Although this charge is leveled in appellants’ brief (Br. 
45) the Court is referred to no citation. 

POINT V 

The evidence is sufRcient to support the convic- 
tion of William McCloskey. 

Api)ellantH argue that iusufBcieut evidence exists to 
Miistain the conviction of Billy McCloskey. On appeal the 
evidence must be taken in a light most favorable to the 
Government. United Htates v. Rosenthal, 470 F.2d 837 
2d Cir. 1972) ; United States v. McCarthy, 473 F.2d 300 
(2d Cir. 1972). The evidence adduced at trial clearly 
shows that Billy .McCloskey jMirticipated in the conspiracy 
from its inception, knew of its objectives, accepted them, 
and pursued an active conspiratorial role. 

Billy McCloskey attended planning meetings with the 
co-defendants months in advance of the attempt to rob the 
mail truck, as well as meetings and “dry runs” in the 
weeks immediately preceiling the crime. (739a, 566a, 535a- 
538a, 564a-565a, 568a). Indeed, he was with the conspira- 
tors when they abandone<l the stolen station wagon in 
Pennsylvania one w’cek before the crime. (1350a, 578a, 944a- 
846a).* 

On ilarch 30th. 1973, Billy McCloskey scouted the ap- 
proach of the mail truck in an aborted hi-jack attempt. 

•While it is true that neither Mann (1360a) nor Myers 
(944a), both of whom place Billy among the conspirators on the 
trip to Pennsylvania, could identify him in court, he was intro- 
duced to Mann as "Mike’s brother”, and Mann could recall his 
name as "Billy” (1360a), Myers identiOes Billy on this trip 
only as a "young man” (943a), yet it is the same young man 
he sees on all other occasions. (976a). Billy McCloskey was posi- 
tively identified during the trial by Boyd (879a), Chester Craw- 
ford (687a) and Turner. (1764a). 
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(5T4a-575, 1357a, 175Ua). In udditiun, on April 5th 
Billy AlcClowkey joined the other co-couspirutoi-N at Katz’ 
DelirateHHeu and then went to the vicinity of South Street 
and Peck Slip where the couspiratora re-groui)e<l. lie was 
also present at a nu*etiiig of the conspirators in New Jei-scy 
a few hours after the crime. (1799a l800u, 1375a). The 
nnusnal times and locations of these meetings, as well as 
their large number, compel an inference of Billy’s member- 
ship in the conspiracy. United Staten v. Calabro, 449 F.2d 
885 (2d Cir 1971), cert, denied, 404 U.8. 1047 (1972). The 
testimony shows, for example, that Billy McCloskey’s part 
in the i-obl>ery was to stainl outside the Federal Beserve 
Bank on .Maiden Lane, spot tlie mail truck us it exited and 
alert the other meml>ers of the conspiracy that the truck 
hud begun its route, lie performed this function at least 
twice, «»n .March 30th, 1973, and the date of the crime, 
April 5, 1973. (1784a, 1936a. 169.3a, 1590).* The evidence 
shows that on the date of the robbery, Billy, after con- 
ferring with the other conspiratoi-s at Katz’ left with 
them for the vicinity of Peck Slip and South Street. 
Billy McCloskey and Carroll then drove to the Federal 
Keserve Bank where Billy McCloskey observed the mail 
truck leaving. They returnwl to Peck Slip and informe<l 
the others that the truck was on its way. (1792a, 1364a).** 
\ few honi-s later, Billy .McCloskey attended a meeting of 
dishearteue<l and disa|)i>ointed conspirators at a tavern in 
New Jersey and relayetl information (which he had heard 
on the radio) as to the condition of the guard and driver. 
(1799al800a, 1375a). 

i.' ‘These sUtements are hearsay. They are nonetheless ad- 

missible as to Billy McCloskey as a co-conspirator since the non- 
hearsay evidence of his membership in the conspiracy easily satis- 
fies the test of United States V. Geany, 417 F.2d 1116 (2d Cir.), 
cert, denied, 397 U.S. 1028 (1969). 

** Billy McCloskey and Carroll were to follow the mail truck 
to New Jersey after the successful robbery. When the robbery 
aborted, they became snarled in traffic. (19S6a, 968a). 
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Ir. tlifc context of all the evidence in the case only an 
inference of couii)Hcity can be drawn. See, United Htaten 
V. Calabro, nupra. Billy McCloskey’s involvement, first with 
Boyd, Rogers and Dixon and later with Myers and Mann 
stretches over four months. The meetings he attended had 
a single pursuit, the robbery of a United States mail truck, 
and the evidence suggests no other reason why he would 
have been present 

POINT VI 

Th« admission of statoments by Miko McCloskoy 
and Rippy was ontiroly propor. 

Appellants argue (Br. 36, 76) that the admission of 
defendants Rippy ami Mike .McCloskey’s statements to 
]) 08 tul insi>ectoi-H ( 1220a l224a, 1970a-1971a) violated the 
rule of finiton v. United Staten, 391 U.8. 123 (1968). 
Hippy's admission contained assertions that he had been 
recruiteil for the venture by l‘uul and Chester Crawford, 
but that he declined on active role, instead recruiting 
.Myers. Mike .McCloskey’s admission was to the effect that 
the crime hud lieen plaumsl for at least a year prior to 
.Vpril 5th, and that the mail truck was to be driven to New 
•Jersey once the hi-jacking was effected. 

.Vs redactetl, the admissions do not inculpate either 
Carroll or Billy .McCloskey. United Staten v. ('annino, 467 
F.2d 610, 623 (2d Cir. 1972), cert, denied, 410 U.S. 928 
(1973). In any event, any prejudice to Carroll or Billy 
.McCloskey was eliminated by the Court’s appropriate limit- 
ing instructions. (1223a, 1970a) which were repeated in its 
charge to the Jury. (2184a). In short, the admissions of 
Rippy and Mike McCloskey, as redacted, are well within the 
(Hirameters established by this Court in United Staten v. 
Triido, 449 F.2d 649 (2d Cir. 1971), cert, denied, 405 U.S. 
926 (1972). 
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POINT VII 

The Court's rulings on cross*examination of the 
Government's witnesses and relevance of the Gov- 
ernment's evidence were entirely proper. 

AppellautK claiui error wan eoiuiuitted by the Court iu 
ita rulingH during the crutm-exauiinatiou of the Govern- 
inent’a wltnenaeB. While an extraordinary number of such 
claims aix* made ( Ur. 48-51) ) , a review of the record reveals 
they are without substance and that many are utterly 
frivolous. 

The trial Court is permitted wide latitude iu the man- 
agement of the courtroom and the exercise of its discretion 
should not be overruled unless the Court is convinced that 
a ruling was cleuily improper. See, United States v. Black- 
wood, 456 r.2d 526, 521) (2d Cir.), cert, denied, 409 
U.S. 863 (1972). The errors relied upon here are: (1) 
the Court’s refusal to allow continued inquiry into testi- 
mony by Turner that a Uertz-reutul truck with a United 
States Mail sticker on it was used during one of the early 
trial runs ( 1870a-1871u) ; (2) the Court’s inquiry as to 
whether Myers drank the liquor and beer he purchased all 
at one time (lU19u)*; (3) the termination of questioning 
us to where Myers obtained the money to purchase a 1967 
Cadillac in Mairh of 1972, a year before his involve- 
ment in the present case (lU41u); (4) the identity of the 
liersoii whom Myers visited shortly before the crime was 
eoniinitted on April 5th (1107a) ;** and (5) the Court’s in- 
quiry obviously directed at clarifying ({uestions and an- 

*In fact, later testimony shows that on March 20th, 1973, 
Myers drank two cans of beer and 3 or 4 shots of scotch whiskey. 
(1020a-1021a). 

** As it later developed, Myers was visiting a girl friend. 
(1602a). 
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swers relating ti) how iiHed and worn currency is sent 
through the bunking system. (1578a-1580a). These claims 
of error are patently without merit.* 

Appellants' further claim that remote and unrelated 
evidence was admitted to the prejudice of the defendants is 
without merit. (Br. 37). The motel registrations which 
appellants refer to were identified by Myers, Mann and 
Johnson as having been Higne<l by them when they stayed 
in the New York area during the conspiracy. (1381a-1387a, 
y76u-980a, OX 812, 1517, 2549a-2.''i56a). The name “R 
Smith" (OX 12, 2553a) which appellants claim was not 
related to the crimes charges (Br. 37) was identified by 
.Myers as a name he used aud as being written in his own 
hand. (976a). 

Cecelia Dnda, an employee of the Meadowlands National 
Bank of North Bergen, New Jersey and Ruth Dunning, an 
employee at the IMa/ui National Bank in Secaucus, New 
•lersey, testified, on the basis of business records, that the 
check of Thomas J. Carroll. Meadowlands Cab and Limou- 
sine Service, in the annmnt of tlOO. was cashed against the 
account of Idoyce Corporation on the morning of April 6th, 
1973, the day after the attempted robbery and murder. 
(132.5a l347a, OX 20, 23, 2569a, 2564a). This is clearly 
relevant in light of the testimony that Carroll cashed a 
check ut Idoyce tavern on April 5th, 1973, in the amount 
of |1UU aud gave the money to Myers, Mann and Johnson. 
(507a-598a, 972a, 1378a, 1804a-1805a). 

Rocco I)i Giorgio, the victim of the robl)ery in Secaucus, 
New Jersey, on March 22nd, 1973, clearly gave relevant 
testimony almnt that event. (1311a-1317a). 

* Appellants set forth, by page citation only, a boat of addi- 
tional claims of error of the same nature. (Br. 58-69, 68-64). 
Neither singly nor taken together do these claims amount to a 
statement that any defendant on trial was prejudiced. 
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Gilbert Snowden, un employee of the Xew Jei-Hey Bell 
Telephone Company ( 14U3u-1406a, GX 28, 2yA, 203, 2571a- 
258Un), JumeH Hand, an employee of the Xew York Tele- 
phone Company (13'J3a- 1396a, GX 26, 27, 2566a-2570a) and 
JuliiiH Herman Helvey, un employee of the Chesapeake & 
Potomac Telephone Company ( 1433a-1435a, GX 31, 2585a- 
2586a) introduced businesH records of telephone numbers 
listed to Wall’s Tavern, Maria Vasquez and Linda Myers 
which corroborated the testimony of government witnesses 
that such culls were made. This demonstrated a pattern of 
calls made after Hickey’s death. (1941a-1956a). Wall’s 
testimony that he had a private phone in his tavern in Xew 
Jersey but that McCloskey, Carroll and Turner used it is 
highly relevant. ( 1695a-1698a). 

Anthony Sugliuno, ('hief of the Post Office Division of 
the Federal Resei-ve Bunk, and N'incent Del Principe, Rec- 
ord Room Suiwrvisor of the Registry at the General Post 
Office in Xew York testified from business records as to the 
declared value and the contents of a part of the mail 
actually curried on the mail truck in which Hickey died. 
(1567u l574u, OX 35-36, 2.592u-25y8a, 1584a l591a, OX 37- 
42, 2599u-264‘2a, 1561a-1564a). Donald Scott Kennerson, 
a United States Postal Inspector, testifled that a summary 
of those documents indicated that the value declared was 
|1 ,990,869.32. ( 1591a-1597a ) . 

Joan Dietrich, of Econo-car of Xorth Hudson, Xew 
.lersey, testified that Eyleen Holder had rented a station 
wagon from her which was stolen after it was returned and 
was subse(|iiently located and towed buck from Pennsyl- 
vania. (1437a-1455a; GX 32-34, 2587a-2591a). This highly 
relevant evidence corrolsu-ates Turner’s testimony of the 
stolen station wagon the week of March 26th and the testi- 
mony (tf Myers, Mann, Chester Crawford and Turner that 
the station wag(»n was left in a parking urea in Pennsylvania 
because it was “hot”. (579u, 946a, 1353n, 1771a-1773a). 
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Jerrold Schwartz, a aalea executive for the Schwartz 
Yarn Company, North Bergen, New Jersey, testified not 
only to the theft of the van used in the rubber^’ but also 
gave highly relevant testimony that his company was lo- 
cated in the same building as the Metropolitan Adhesives 
Co. (1816u-1818a). Turner had testified that the van was 
taken from the Metropolitan Adhesives Co. (1751a-1752a). 
In addition, Peter Cofasso, a Detective with the North 
Bergen, New Jersey Police Department introduced a busi- 
ness record (QX 30, 2584a) which showed not only that the 
van hud been reportexl missing, but that the New York 
Police Department bad subsequently located it shortly after 
April 5th in the 9tb precinct. (1413a-1426a). This testimony 
is relevant when it is noted that the southern most boundary 
of that precinct is Houston Street, and that after Mike 
McCloskey dropped Myers and Mann off on April 5th, he 
was seen walking without the van on the north side of that 
street. ( 1887a l890a, 590a, 965a). 

Appellant Mike Mct'loskey argues that it was error for 
the Court to exclude certain photographs which may have 
established there is no stop sign at the intersection of 
Bt'ekmun and William Streets, contrary to the government’s 
evidence. Br. 38). The simple answer is that a picture 
showing that intersection from the direction that both the 
van and the mail truck approached on the fateful day was, 
in fad, received in evidence by stipulation. (2650a, 1071a, 
defendant McCloskey’s Ex. El, See QX 2, 2532a). 
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POINT VIII 

CarrolPs claim that he was deprived of counsel 
is without merit. 

Defenduut Carroll ai gut's (Hr. 84), without citing au; 
thority, that the Court coiiiiuitted ('onstitutional error 
when it denied his motion, tiled four days before trial, to 
act as co-counsel with his privately retained attorney, 
Michael P. Dii-enso.* While this Court has long recognized 
a Constitutional basis for a defendant’s right to defend pro 
ae, United fStaica v. Plattuer, 330 F.2d 271 (2d Cir. 1964) ; 
United Stutca ex ret. Maldonado v. Denno, 348 F.2d 12 (2d 
Cir. 1965), no court has extended this recognition to the 
right to act us co-counsel. The trial judge is projierly 
afforded a wide latitude in the management of the court 
room. United t^tatea v. Blackwood, 456 F.2d 526 ( 2d 
Cir. 1972). Apj)ellantH neither claim nor demonstrate 
prejudice. The trial jmlge’s sound exercise of discretion 
should not be disturbed. 

Carroll also urges (Hr. 83) that he was denied his 
Sixth Amendment right to the presence of counsel at 
sentencing. His attorney, Mr. Direnzo, was hospitalized 
and could not physically attend the sentencing. Although 
there is, of course, no doubt that sentencing is a “critical 
stage" in the criminal process, therefore entitling defen- 
dant to representation by counsel, Gutierrez v. Eatrlle. 

474 F.2d 899 (.5th Cir. 1973); United Btatea v. Johnaon, 

475 F.2d 1297 (D.C. Cir. 1973); See Mempa v. Rhay, 389 

r.S. 128 (1967); Gideon v. 372 U.S. .335 (1963), 

it may not Im? realistically argued that Carroll was denied 
effiTtive representation by counsel in this cn8<>. The rec- 
ord shows (2934a, 2938 jO that the sentencing proceefled 
with the blessings of Mr. Direnzo, and that he jointnl in 

* Mr. Direnzo is presently representing Carroll on this appeal. 
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all of the luutiuiiN made by Mr. Martin. In addition, the 
Court accepted and decided motions made by Carroll 
pro se at the time of sentence. (294a-297a). As a practical 
matter, therefore, Carroll’s rights were adequately pro- 
tected. Mr. Direnso’s presence could have made no dif- 
ference in any event, since the trial judge had no sen- 
tencing discretion at all on the murder and assault counts. 
18 U.8.C. 1111, 2114. Himply stated, the defendant neither 
claims nor demonstrates prejudice. 

POINT IX 

Appellants' objections to grants of immunity to 
Government's witnesses are without merit. 

Appellants raise (Br. 61, 68-69) a number of insub- 
stantial procedural objections to the immunity grantcsl 
defendants, Myers, Mann, Turner, Paul Crawford, and 
(./'hester Crawford in order to obtain testimony relating 
to the March 22, 1973, robbery in Secaucus, New- Jersey.* 
They also argue that portions of the immunity Statute, 
18 U.8.C. § 6001-6U05, are unconstitutional as applied, cit- 
ing the .')th Amendment. Briefly, their argument is two- 
fold: first, that upi)ellunt8 have a right to have prosecu- 
tion witnesses decide on a (|uestion-by-qnestion basis when 
they desire to invoke their privil^e against self-incrimina- 
tion, and not Ik* compelled to testify by immunity grants; 
and second, that due process is violated when the gov- 
ernment can compel testimony by granting immunity, but 
a defen<lant cannot. Both arguments are utterly without 
merit. Ap)>ellants simply do not have standing to raise 
such objections. Surely, apiiellants have no “rights” in 
what the witnesses choose to do with their personal Fifth 

* For example, appellants argue the Attorney General’s let- 
ters of authorization for the immunity requests are undated and 
consequently the Immunity granted was invalid (144a, 168a, 176a, 
182a, 192a). The government, however, demonstrated to the Court 
and now represents it has in its possession the original letters and 
each is dated December 7th, 1978. (609a). 
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Aineudmeut privileges and no remedy even if such rights 
were in fact violated. Cf. In re Horowitz, 48:i F.2d 72, 83-87 
(2d Cir. 1973). The due process argument is equal!}' 
without merit, for . . nowhere in the Constitution do 
we find any justification for conditioning the Government’s 
ability to grant immunity on a corresponding grant to 
private indi\iduals.” In re KUyo, 484 F.2d 1215, 1222 
(4th Cir. 1973). 


POINT X 

Other claims raised by appellants are entirely 
without merit. 

Appellants argue that the Court’s failure to prevent 
mingling of jurors with other persons outside the court- 
room and to make the incarcerated defendants more accos- 
sable to counsel ave reversible errors. (Hr. 62). The Court 
was aware of these problems throughout the trial and 
took steps to correct them. (353a-354u, 777a-782a). No 
prejudice to the defendants is claimed or demonstrated. 

Appellants’ also claim error in the Court’s voir dire 
of the jury i)anel citing the dismissal of two jurors at 
the outset of the trial and their i-eplacement by alternate 
jurors. (Hr. 59). It is clear that juror No. 2 failed to 
answer a direct «|uestion on the ('ourt’s inquiry and was 
dichargid for that reason. (363a-364a). Juror No. 6 in- 
formed the Court after he was im|>anelled that he had some 
legal education and, indeed, had brought sveral Court 
actions on his own Is'half. ( .‘{6.5a-366a ) . This juror was 
discharged by the Court on the application of the defendant 
Hippy which was joined in by the government. (368a). 
No defendant objected to the dismissal of either juror. The 
Court thus acted entirely pro|>erly. United States v. Floyd. 
— F.2d — (2d Cir. April 25th, 1974), Dkt. Nos. 73-1957, 
73-1969, 73-2009, 73-2225, at pp. .3036-3037. Again no prejn- 
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dice of any kind iw either claimed or shown and, certainly, 
this does not amount to plain error. United States v. 
Indiviglio, 352 F.2d 27« (2d Cir. 1905), cert, denied, 3m;{ 
U.8. 907 (1966); K. 52(b), F.R. Crim. Proc-. 

Appellant Hilly McCloskey argues that the identifica- 
tion of bis Post t)IHce i)er8ouuel file was reversible error. 
(Br. 63, 77). This argument is without merit. The 
file was merely marked for identification and identifie<l. 
The government niado un offer of proof out of the hearing 
of the jury that it would show that Billy McCloskey was 
employed at the General Post Oftlce in New York in 
(X'tober of 1971, and that truck driven by Crawford 
Lawrence originated at that point. The Court sustninwl 
the defendant’s objection and admonished the jui-y not to 
speculate as to what the file “. . . shows or what it menus 
or what it says.” (432a-4;t9n). Prejudice to Billy Mr- 
Closkey, if any, was minimal land was cured by the Court's 
instruction. 

Billy McCloskey 's claim that he was prejudiced by 
.Mr. Hopper's failure to make motions addressed to Indict- 
ment 73 Cr. 972 is entirely frivolous. The Indictment 
was identical in content to Indictment 73 Cr. 606 to which 
Mr. Hopper had addressed substantial motions. (2324a- 
2;i3.'la), See, United States v. Sanchez, 483 P.2d 1052, 1(».*»7 
(2d Cir. 1973). 

Appellants claim the statements made by Rippy in 
furtherance of the conspiracy should have l)een stricken 
and cite as proof the fact that Ripply was acquitted on 
the conspiracy count by direction of the Court. (Br. 38). 
This argument is answered by simply stating that, with- 
out conceding its merit, Rippy made no statement about 
which evidence was heard at trial which inculpate<l oi- 
was prejudicial to any of the defendants at trial. 
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AppellantM' argument (Br. 87-88) that the indictment 
was not properlj- signed by the foreman of the grand jury 
and that when this alleged defect was raised the Court 
should have held a hearing is utterly without merit. (449a- 
453a, 3036a 3042a). 


CONCLUSION 


The judgments of conviction should be affirmed. 
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United StatcM Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 


.Tohn J. Ken.ney, 

KtLN.vrrru It. I'KiNBiiBG, 

8. .V.NDUBW SCHAKKER, 

Assistant United States Attorneys, 
Of Counsel. 


it U. S. Government Printing OflBce 1974— 614 — 204 — 384 74 


• •• "Porm 280 A - Affidavit of Service by mall 


affidavit cf mailing 

State of New York ) 

County o^f New York ) 

being duly sworn, 

deposes and says that he Is^femployed In the office of 
the United States Attorney for the Southern District of 
New York. ^ 

That on the day of / 9 ^ ^ 

he served a copy of the within O' ' 
by placing the same In a properly postpaid franked ^ 
envelope addressed: 

i,y "Tny' 






0 /r ~v / i 

And deponent further says that he sealed the said en- 


velope and placed the same in the mall drop for 

mailing the United States Courthouse, Foley 

Square, Borough of Manhattan, ^City of New York, 





Sworn to before me this 

Q day of 

jjaNTTI ANN GIATl* 

M’.jaiy P«MIC, Siol* o< Htw Twk 
N*. 24-1 54* 575 
Qgollflad in King* CounTy 
tomflcol* «M«<1 I" Nwn Vo'k County 
rtttum »«ton 8»pif** Morcti 30, IV7.' 





